
0

0

~ :26305065

snrgr (r4tr -Il) r arfa ft1 gr& ycrca gqIgs +Ta, raff if, a)ea#ta u#,
3iit.llc11$!, 3H3tJqlci41q- 380015.

:us..t#=#
~ ~~~: Order-In-Appeal No..AH~-~VTAX-OOO-APP-48-16-17

~ Date: 21.07.2016 'iJ'l'R'r ffl c#t~ Date of Issue J_:f( d ?{((

~ m Q@R, ~ (~-11) IDxT ~

Passed by Shri Uma Shanker Commissioner (Appeals-II)

--....----~~ 3H'P-l GIGI I c; : ~ l~<ffi I <>H-l aRT 'iJ'l'RI ~~ x=f

~--.....------~:---~- ~~
Arising out of Order-in-Original No STC-10/ADC/2009 Dated 31.07.2009

Issued by ADC STC, Service Tax, Ahmedabad

ti' al4tclcbdl cpT .:rJ+f :q:'cf -qaT Name & Address of The Appellants
M/s. SAi Consulting Engineers Pvt Ltd Ahmedabad

~ am ~ ~ 3rig€ al{ ft anfq fa 7f@rant al an4l [fRra Tar a
raar &:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

ft zyca, Uar zyen vi ara 3rfl#tu +muf@auat r9ta
Appea1 To Customs Central Excise And ?ervice Tax Appellate Tribunal:-

fcTTfm~.1994 c#t tfRT 86 3iaifa r9la atfr i:rrn c#t \TIT~:
under Section 86 of the Finance Act 1994 an appeal lies to :-

ufga &flu 9t zye, sn zycen vi hara a4l#1 +mnf@raw it. 2o, q ea
t:lfft-k'.<'I cf>A.Jh:1°-s, ~ .=rrR, ~t:f!Glci!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r9ha -urznf@raw a,t fa&ha arf@fr, 1994 c#t tfRT 86 (1) cf>~ am fflTcR
'Plllfllq&1'\ 1994 cf> ~ 9 (1) cf> ~~ l.!Jr:r ~:tr- 5 if "cfR ~ if c#t \TIT
raft vi Gr# m; fGr 3mar f@as r@la c#t 7f{ m ~ ~
aft uft aR (a vamnf ff ±hf) ailmerfaen nrznf@raw1 T ~.-ll'"""tll_4,.,,,_,.lo ft-lITTf
t, ah fa r4Ra ea 4a a nrug err «fGzr a ifa as rvz # q
lf gi aa at min, ans #t l=ff7r &R z;r.rrm ,rm~~ 5 ~ m '1fffi q;i:r t w ~
1 ooo / - ffl ~ miff I 'Gl'ITT ~ ctr l=frT, (l[TGf ctr l=frT 3TR z;r.rrm ·Tzar u4fa wI; 5 lg UT
50 ~ 'Rep m m ~ 5000; -m~ 'ITT1ft 1 uf aa 6t ir, nu #t l=ff7r &R z;r.rrm ,rm
uif 5; 5o lg UT '1fffi i3'lflcTT tw~ 10000; -m~ wft' 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10, 000/- where the amount of service tax
& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the A~istantR.egjstrar of the bench of nominated Public Sector Bank of
the place where the benchpr lfi~'urfail{is1sJJL!,ated.

G
(I!:.·_.: :- / \
tak',-,-! \,:[./ -~ \

\, -, ,,· I ),,.i l,? ,..,, l .
8° el' ',, •.u, . o • '') ,, .•, I,;;,:, '-; -"'"""' c,..··,;. \ v"b 'ITT<;~"' r.'I ,..:.._J '-•

.J~ ~ ,. ... .•:f'.... /
<¢ "ueosw° A?era%-... ,.,..,_~~,.._,.,.P-



:: 2 ::
(iii) fcfifm~.1994 c#J° eTRT 86 c#J° 3q-Irr (2,) ainfa a4ta hara Ruma41, 1994 Cfi frmi:r 9 (2~)
siafa feiffa tf val.7 al s hf giu rr 3mrga, a4ta sn rca] 3gr, a€tu Gar
gee (r4)ca) a am2 al Rt (Gui qafa uf gtf ) 3it orga /arras gar rarar a mrzgaa, ah.g1a
are zgcan, 3r9i#tr nrznferaw at 3ma a a f2 2a zg val gd ah4ha sat yen ate/ amza,tu sra yea rr ufa om2t al ufhr gt I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zrenizit@ra ararau zyc 3rf@)Ru, 497s c#J° zif w 34qat--1 a siafa fuffa fag a14 pd qt
g zer feral a 3mgr at #fa u 6.so/-- ha ar araa gen faz at gt afe]

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. 4tar zrcan, ar can viaa at4l#tr nuf@ear (arffeafe) Ramal, 4oe2 aff vi arr fate
1'fPffi'f c.n'r flf?i'lftia ffl cf@ f.=m-..rr c#J- 3lR 'l.fia naff faat arat ?y

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tar era, h4hr 3nz gla u tfcflcfiT 3r91#rzr uferawr (@ta ah4f3r4ti #mi i#tr 3en.:, .:,

ere4 3ff@1fra, &gy Rr ear 39qa3iaf fa#tr(in.2 3/f@0fzum2«g(2oyrin 29 fia...gg.:,

5it Rt faarr3f@)fa, ·&ey freara a 3iaiaaa at ftanR a{k,rfrRt a£ q4.ufgr ran a#a
3r@ark, arffaznr c);-3iaia sa frsnaft 3rhfahr ufgr aualeRu 3rf@era a'!" ITT
kc4tar3ur eragiaaa3iiizii fa# arr ara"fa gnfa.:, .:,

(i) 'affi 11 st c);- 3@afc=f fufRa taa

(Ii) crdz smr #t ft aga "{]"lW

(iii) dz sra fR1raft #u 6 c);- 3irair 2zr vaa

-> 3ratarf zrg fagr ear#qaamfa#r (i. 2) 3f@1fr, 2014 c):; 3rear#qa f#ft3r41#hr 7ferarht#
tf<li!ff~~.3i9ff "C!cf .3-flfrc;rat aapca&izit

0

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section Q
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)Act, 2014.

(4) (i) s icf t, sr3nr# mct" 3r4tr7if@aura rarer szi era 3rzrar era zurus fcl c:l IR.a trr ar #far
fcgi- -anr ~rc;:q, c):; 10% 3fJ@laf tT"t3IR~~~ fcl cl I R;a "ITT~~ c):; JO% 3fJ@laf tT"t cfi'I" 01T~ 6 I.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute,. or penalty, where
penalty alone is in dispute."
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ORDER IN APPEAL

M/s. Sai Consulting Engineers Pvt. Ltd., Satyam Square, B/h.

Rajpath Club, Bodakdev, Ahmedabad (hereinafter referred to as 'appellants')

have filed the present appeals against the Order-in-Original number STC
10/ADC/2009 dated 31.07.2009 (hereinafter referred to. as 'impugned
orders') passed by the Additional Commissioner, Service Tax, Ahmedabad
(hereinafter referred to as 'adjudicating authority');

2. The facts of the case, in brief, are that the appellants were engaged in

providing taxable service under the category of 'Consulting Engineers
Service' and holding Service Tax registration number AADCS04815PST001.
During the course of scrutiny of the ST-3 returns during the period April 2007
to September 2007 and October 2007 to March 2008, it was noticed that

they had received taxable value amounting to 1,16,46,465/- by way of
sub-consultancy services provided by them during the said period. However,

they had not paid any Service Tax on the above sub-consultancy income

0 which was worked out to 14,34,845/- and the same was leviable and
recoverable under 'Consulting Engineers Service'. In view of the non

payment of Service Tax, a show cause notice dated 17.10.2008 was issued.
to the appellants. The adjudicating authority, vide the impugned order,

confirmed the demand of Service Tax of 14,34,845/- under Section 73(1)

of the Finance Act, 1994 and ordered the recovery of interest under Section
75 of the Act. She also imposed penalty under Section 76 of the Act.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal before the then Commissioner (Appeals-IV) who, vide Order-In
Appeal number 87/2010(STC)/HKJ/Commr.(A)/Ahd. dated 10.03.2010,
rejected the appeal, without going to the merits of the appeal, on the ground

0 of non-compliance of stay order under Section 35F of the Central Excise Act,

1944 made applicable to the Service Tax under Section 83 of the Finance

Act, 1994.

4. Being aggrieved with the said OIA, the appellants filed an appeal

before the Hon'ble CESTAT, West Zonal Bench, Ahmedabad. The Hon'ble
CESTAT, vide order number S/687-688/WZB/AHD/2011 & A/756-
757/WZB/AHD/2011 dated 10.05.2011, remanded back the case to the
Commissioner (Appeals) with direction not to insist for pre-deposit and

decide the case on merit.
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6. Personal hearing in the case was granted on 04.07.2016 and Smt.
Shilpa P. Dave, Advocate, appeared before me. Smt. Dave reiterated the
grounds of appeal. She submitted some compilation of circulars and

judgments in support of her claim.

7. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. I find that the appellants have

provided Consulting Engineers Service to the main contractors and have
received a particular amount in return of rendering the service. The main

contractors have stated in their certificate that they have borne the burden of
the entire Service Tax which includes the part of the appellants too. The said
certificates are vague and indistinct as it is very tough to correlate the actual
taxable amount of the appellants without any supporting documents attached
along with. Further, the adjudicating authority, in the impugned order, has
stated that in a similar case of the said appellants, the Hon'ble CESTAT,
Ahmedabad has granted partial stay to the appellants on a deposit of Rupees

sixty lakhs. I find that the appellants have completely evaded the issue in
their appeal memorandum as well as during the process of personal hearing.
I find that in the above case, the·Hon'ble CESTAT has not accepted the plea
of the appellants and proclaimed that the appellants had not submitted any
evidence establishing correlation that the main consultant had paid the entire
amount of Service Tax payable by the appellants.

8. During the process of personal hearing, the appellants quoted two
circulars in support of ·their argument viz. C.B.E.C. Circular of F. No.
B43/5/97-TRU dated 02.07.1997 and Master Circular number 96/7/2007-ST
dated 23.08.2007. In the C.B.E.C. Circular of F. No. B43/5/97-TRU dated
02.07.1997, in paragraph 3.4 it is clarified that 'the services should be
rendered to a client directly, and not in the capacity of a sub-consultant/

· associate consultant to another consulting engineer, who is the primary
consultant. In case services are rendered to the prime consultant, the levy of
the Service Tax does not fall on the sub-consultant but is on the prime or
main consulting engineer who raises a bill on his client (which includes the
charge for services rendered by the sub-consultant)'. On going through the

said paragraph, I have come to the conclusion that if the sub-consultant

provides service which is directly related to the work done by the main
consultant to the client then the liability to pay Service Tax would come on
the main consultant. Further, I find that there are two categories of sub
contractors for works contract services: (i) those to whom the support
services are outsourced and (ii) those to whoassGR,pie main work ist "om«.. %85
outs~urced. Work d_one by (ii) is treated as w0~~c0~~Jirnature_ as the
service of the main contractor and cannoJ~ tr~~4td 11 a different
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approach. On the other hand, sub-contractors of category (i) provide services
that are different in their nature, and these are treated differently. They are,
at best, input services for the main works contract service. In the present
case, I find that the appellants fall under the first category as they were

providing lay-out plan/ drawing of the road to be constructed. The service

provided by the appellants can be treated it as input for the main contractor.
Earlier the Board, in its Circular number. 138/07/2011-ST, dated 06.05.2011

clarified that when a principal contractor while providing works contract
services obtained the service of various other service providers, such as
architect, consulting engineer etc. These are separately classifiable services.

Therefore, while the principal contractor would not be liable to pay service
tax on the construction of roads, dams, Govt buildings etc. but the consulting
engineer, architect, labour suppliers etc. who are providing services of
design, drawing, engineering etc. for such constructions would be liable to

pay service tax as their services are separately classifiable and will not be

covered under the works contract service. Further, the Master Circular

number 96/7/2007-ST dated 23.08.2007 in Reference Code number
999.03/23.08.2007 also very well clarified the situation. The said clarification

is submitted as below;

0

999.03 / A taxable service provider A sub-contractor is essentially a
outsources a part of the work by taxable service provider. The fact that

23•08•07 engaging another service services provided by such sub

provider, generally known • as contractors are used by the main

sub-contractor. Service tax is service provider for completion of his

paid by the service provider for work does not in any way alter the

the total work. In such cases, fact of provision of taxable service by

whether service tax is liable to the sub-contractor.

be paid by the service provider
known as sub-contractor who Services provided by sub-contractors

undertakes only part of the are in the nature of input services.
whole work. Service tax is, therefore, leviable on

any taxable services provided,

whether or not· the services are

provided by a person in his capacity

as a sub-contractor and whether or

not such services are used as input

services. The fact that a given taxable
service is intended for use as an input
service by another service provider

does not alter the taxability of the

service provided.
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In view of the above Master Circular, I view that it is quite clearly clarified
that the services provided by the sub-contractor are in the nature of input
service and hence taxable. The Master Circular also has very evidently
clarified that whether the services used as input services or otherwise by the
main consultant, the sub-consultant has to bear the burden of Service Tax.

Accordingly, I find that the adjudicating authority, vide the impugned order,

has very rightly confirmed the Service Tax amounting to 14,34,845/- along

with interest and penalty under Sections 73(1), 75 and 76 respectively of the
Finance Act, 1994.

9. In view of above, I do not find any reason to interfere in the
impugned order and reject the appeal filed by the appellants.

.=:
COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.
ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
To,

Sai Consulting Engineers Pvt. Ltd.,

Satyam Square, B/h. Rajpath Club, Bodakdev,

Ahmedabad-380 015

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.

3) The Additional Commissioner, Service Tax, Ahmedabad.

4) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.
5) The Asst. Commissioner(System), Service Tax Ha, Ahmedabad.

~ardFile.
7) P.A. File. ·
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